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Abstract. This study aims to design a taxation scheme for international digital
transactions in the ASEAN countries. This study uses a qualitative approach
through content analysis of words related to the taxation rights of a source
country on income from international digital transactions. The content analysis
approach found that the term physical presence as a condition for determining a
permanent establishment as a tax subject does not fully fulfill the principle of
equality for income source countries. Indonesia and Malaysia, which have high
corporate tax rates, must consider implementing Global Anti-Base Erosion
(GLoBE). Active involvement in the anti-based erosion shifting (BEPS)
consensus could reflect the policy direction towards realizing the equality
principle. This study contributes to both the equality principal tax treaty between
domicile and source-country partners. Practically, it can be an alternative to
ratifying tax treaty ASEAN countries with potential sources in Indonesia, and
Malaysia with tax domicile in contracting country partners.

Keywords: BEPS, Equality Principal, GloBE, International Digital
Transactions, Permanent Establishment

1 Introduction

Indonesia and Malaysia are in the ASEAN region, with the same characteristics as the
source countries for international digital transaction income. Taxation rights for cross-
border digital transactions are a concern for the Organization for Economic
Cooperation and Development (OECD) (OECD, 2015; OECD, 2019). Interestingly, the
source country feels that the equality aspect has not been implemented
comprehensively in accordance with the four maxims principle of taxation policy
(Rinaningsih, 2020; Susilawati et al., 2021).

Philosophically, tax collection is based on at least four basic principles: equality,
equity, certainty, and economic collection (Manioudis & Milonakis, 2021; Rahim,
2018). The Fulfillment of the equality aspect can be seen from the determination of the
tax subject of an entity related to traditional-based transactions and digital-based
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transactions that are ideally treated the same. The difference occurs in the initial
determination of a tax subject in a jurisdiction. Determination of the tax subject refers
to the tax treaty related to the determination of a Permanent Establishment (PE)
(Cahyadini et al., 2021; Cahyadini et al., 2023; Darmayasa & Partika, 2024;
Polezharova & Krasnobaeva, 2020; Ponomareva, 2022).

The preparation of tax treaties is influenced by two approaches: the United Nations
(UN) and OECD models. The UN model, the main taxing right, is intended for the
country of source of income, while the OECD model is intended for the country of
domicile (Darmayasa & Partika, 2024; Geringer, 2021; Murthy & Bhasin, 2015;
Turina, 2020). The preparation of the Indonesian or Malaysian tax treaty is adjusted to
the other contracting state, using either the UN or OECD model. Under the condition
of a tax treaty using the OECD model with the country of the capital owner where an
entity is domiciled, the main taxation rights are in the country of domicile (Apriliasari,
2022; Mann, 2023; Surono & Apriliasari, 2022; Turina, 2020). Referring to the text in
the tax treaty, using content analysis, it is shown that the determination of a PE is
influenced by the guidelines issued by the OECD, so that the principle of equality is
realized between the source country and the country of domicile (Oberoi & Drishty De,
2021; Ziemele et al., 2022).

Based on the rapid growth of cross-border transactions and the unfulfilled principle
of equality in the taxation rights of the source country compared to the country of
domicile, research is urgently needed. This study aims to apply the principle of equality
to the taxation policy of international digital transactions in ASEAN countries,
especially Indonesia and Malaysia. Given that the determination of taxation rights
begins with the determination of a PE, the most relevant approach is content analysis
in the policy of determining a PE.

2 Methodology

The qualitative approach is the most appropriate to apply the principle of equality to
international digital transaction taxation policies in Indonesia and Malaysia. The data
come from primary data in the form of research participants' views and secondary data
in the form of OECD policies related to digital transaction taxation and the Indonesia
and Malaysia Tax Treaty. The participants in this study were academics and
practitioners in the field of OECD-based international digital transaction taxation.
Interviews were conducted by sending a list of questions in the main part, conducting
face-to-face interviews, and by sending short messages in the form of voice notes. The
quality of the primary data in the form of interview manuscripts was improved through
triangulation tests (Santos et al., 2020). Meanwhile, secondary data in the form of text
contained in the OECD policy and the Tax Treaty of Indonesia and Malaysia were
validated by tracing data sourced from their official websites.

Data were analyzed using an interactive analysis model in the form of data analysis,
which occurred simultaneously with data collection (Miles et al., 2019). Considering
that qualitative research has the main character of the researcher as the research
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instrument, discussions on research themes are colored by contemplation of the
researcher's knowledge and experience (Cresswell & Poth, 2018).

3 Result and Discussion

3.1 Research Participants’ Views

The informants involved in this study are academics and tax practitioners with
knowledge and experience in the field of cross-jurisdictional digital transactions. The
interview manuscript is presented in chronological order of the informants’ views as
follows:

Mrs. Academician (July 29%, 2024)

Views on e-commerce taxation policy

... We are not yet familiar with the e-commerce transaction model, so there is
potential for income tax that has not been optimally explored. Tax treatment should
be the same for traditional and e-commerce transactions.

OECD policy views on the application of the equality principle to tax treaties

... The current condition is that there is a struggle for taxation rights between the
source country of income and the country of domicile, but the country of domicile
is more dominant. The OECD plays a role in formulating fair policy.

Views on the relevance of the physical presence nexus

... Digital progress is undeniable, and determining tax subjects using physical
presence criteria is no longer relevant. Thus, the concept of digital transaction
taxation realizes certainty through equality and fairness policies between traditional
transactions and e-commerce.

Mr. Practitioner (August 11%, 2024)

Views on e-commerce taxation policy

... Taxation of income tax becomes interesting to discuss from a cross-country
perspective. Of course, with the same tax object, it will be “fought over” by the
country of domicile and the country of source. The country of domicile has the right
to the status of the company's establishment, whereas the country of source has the
right to the income received or obtained from that country.

OECD policy views on the application of the equality principle to tax treaties

... In general, the OECD is of the view that the country where the income is
generated is obliged to obtain the right to tax it. However, the OECD also
emphasizes the importance of tax treaties between countries in supporting several
aspects of tax collection, one of which is fairness.
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Views on the relevance of the physical presence nexus

... It is necessary to regulate new policies so that there is legal certainty that can be
the basis for the government to collect taxes on international trade in order to
increase state revenues.

... Currently, physical presence is no longer relevant; clarity is needed on how much
income a PE receives and how tax authorities can justify determining the income
limits for determining a PE.

The views of the participants were then arranged into research themes to answer the
research questions. The research themes are arranged into three categories: e-commerce
taxation policy, OECD policy regarding the application of the equality principle in tax
treaties, and the relevance of the physical presence nexus. The discussion of the text on
Indonesian and Malaysian Tax Treaties is complemented by the contemplation of the
researcher's knowledge and experience as the main characteristics of qualitative
research.

3.2 Discussion

E-Commerce Taxation Policy. The Organisation for Economic Co-operation and
Development (OECD) is an institution with the main task and function of formulating
biased policies. The views of academic and practitioner informants regarding OECD
policies emphasize the paradigm of tax authorities and taxpayers who still use
traditional patterns.

Mrs. Academician described the unfamiliarity of e-commerce-based transactions at
the policy level. These transactions are common; however, the taxation pattern still uses
a traditional transaction pattern. Furthermore, Informant Mr. Practitioner saw from the
perspective of taxation policy on e-commerce-based transactions that taxation rights
are still being fought over between the source country and the country of domicile. In
terms of the subject and object of tax, Mrs. Academician and Mr. Practitioner have the
same view that traditional and e-commerce-based transactions are the same.

Using OECD content analysis, which emphasizes the challenges and opportunities
of e-commerce-based transactions, OECD’s proposals are outlined in the OECD Pillar
1 policy (OECD, 2015; Surono & Apriliasari, 2022). The tax subject is emphasized in
determining the PE before determining the taxation rights of its tax object. Content
analysis in the Tax Treaty of Indonesia and Malaysia in Article 4 concerning Resident
Taxpayers states that the determination of a Resident Taxpayer is more about individual
tax (a person).

Policy Regarding the Application of the Equality Principle in Tax Treaties. The
main aspect of the principle of equality is the fulfillment of equality between the
taxation rights of the country of the source of income and the country of domicile.
Reflecting on the dimensions of tax compliance formation, which consist of two
dimensions of trust and power (Batrancea et al., 2019; Kirchler et al., 2008; Kogler et
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al., 2023; Ritsatos, 2014), this is also relevant for the compliance of multinational
corporate entities. It is necessary to adjust the dimensions of compliance to suit the
characteristics of taxpayers (Darmayasa, 2017; Darmayasa et al., 2017; Darmayasa et
al., 2021; Darmayasa et al., 2022; Sudarma & Darmayasa, 2021) and the legal norms
of other contracting states. Tax treaties are special policies that are the main reference
and superior to a country's domestic policies (Hiariej, 2021; Irfani, 2020).

The academician’s view is that taxation rights in the country of domicile are more
dominant, considering that the dominant tax treaty model is the OECD model. The view
of the practitioner comes from the authority of the OECD, which only provides
international guidance on a policy that applies across jurisdictions. The Practitioner
provides an ideal figure of the country as the source of income that obtains the primary
taxation rights. The views of academics and practitioners convey the importance of
enforcing the principle of equality in tax treaty policies (Gangl & Torgler, 2020;
Susilawati et al., 2021). The enforcement of the principle of equality through content
analysis in the Tax Treaty of Indonesia and Malaysia in Article 5 regarding the
determination of an entity to become a PE. Article 5 of the tax treaty states that the term
permanent establishment means a fixed place of business. The main taxation rights are
in the country of domicile, the principle of equality can be realized through ratification
of the meaning of the nexus physical presence (Amoh et al., 2023; Darmayasa &
Partika, 2024; Li, 2018; Ziemele et al., 2022).

Relevance of Nexus Physical Presence. The rapid development of cross-border digital
transactions has high tax potential (Darmayasa, 2022; Darmayasa & Kumontoy, 2022;
Partika et al., 2022). The foundation of policy formulation is the OECD’s concern,
which is compiled in various digital transaction policy proposals. The OECD guidelines
are not mandatory; this is in accordance with the function and role of the OECD as an
impartial policy-making institution.

The views of Academics and Practitioners regarding the current development of
digital transactions as an inevitability, ideally become the basis for a fundamental and
comprehensive policy review. Content analysis of the Tax Treaty of Indonesia and
Malaysia should ideally be ratified using the OECD proposal as the basis for
determining a PE through the Significance Economic Presence (SEP) or Digital
Economic Presence (DEP) criteria. The ratification of SEP and DEP terminology
considers the framework proposed by the OECD in anti-based erosion shifting (BEPS).

Corporate tax in Indonesia is currently 22%, and in Malaysia, it is 24%, both of
which have high tax rates. The OECD proposal on Pillar 2 is an alternative solution to
the Global Anti-Base Erosion (GloBE) policy. Implementation of the GloBE policy
requires benefit simulation or even triggers the BEPS. This is a concern for tax
authorities in Indonesia, Malaysia, and other countries that have not implemented the
OECD Pillar 2 policy.

4 Conclusion

This study aims to design a digital-based transaction policy for Indonesia and Malaysia.
The current policy proposed by the OECD through Pillar 1 and Pillar 2 is limited to
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proposals that are alternatives for the authorities of each country. Through content
analysis of the Tax Treaty, Indonesia and Malaysia require the ratification of articles
that can realize the principle of equality.

Content analysis in the Tax Treaty of Indonesia and Malaysia in Article 5 regarding
the determination of an entity to become a PE can be done by considering the
application of the terminology SEP and DEP. Another alternative is to participate in
every joint activity in an anti-based erosion shifting (BEPS) program. Another program
is through the preparation of the implementation of the Pillar 2 policy in the form of
GloBE, which is stated in the academic policy on the benefits of GloBE for Indonesia
and Malaysia.

This research is limited to the concept of taxation of digital-based transactions
across jurisdictions regulated by the Tax Treaty between Indonesia and Malaysia. A
comprehensive study is needed in further research in the form of a simulation of the
implementation of GloBE as a consideration for Indonesia and Malaysia before
implementing the Pillar 2 policy to avoid disincentives.
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