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Abstract— If the parties involved reach a peace agreement, the Traffic and Road Transport Law permits the resolution 

of criminal acts and traffic accidents through non-judicial means. Nevertheless, this approach does not halt the criminal 

procedure in court. This research aims to determine the National Police's discretion in terminating investigations by 

incorporating the concept of restorative justice, a foundational principle of Pancasila justice. This research is normative 

and employs a legal and conceptual framework. The statutory regulatory approach entails an examination of all statutory 

regulations relating to traffic accident offenses. A conceptual approach is used to analyze the concepts and theories of justice, 

restorative justice, and punishment. This research's results indicate that courts continue to resolve traffic accident offenses 

today. The reconciliation between the perpetrator and the victim of a traffic accident offense is solely a mitigating factor in 

the courtroom. Consequently, a more comprehensive law is required to address criminal traffic incidents by intervening in 

all law enforcement agencies by Pancasila values. Police investigations can conclude without depending on the discretionary 

and transparent system's norms. 
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I. INTRODUCTION

A traffic accident is an unforeseen and accidental occurrence on the road that involves a vehicle, whether or not other road 

users are present, and leads to human casualties and property damage. Traffic accidents on highways lead to uncertainty. This 

uncertainty may influence victims' and suspects' material and immaterial losses.[1] This type of situation results from a combination 

of human factors (such as mechanical failures or faults) and natural factors (weather conditions or damaged roads), which can occur 

at any time and location. People frequently refer to this feeling of insecurity as "risk." The advent of social risks closely correlates 

with the escalation of societal issues.[2] 

Prioritizing legal positivism has generally led to successful traffic accident management. However, implementing an 

investigation system based on a positivistic paradigm may not always positively impact the justice of a motorcyclist who does not 

fall under the child category.[3] The individual, who was riding piggyback with his mother, faced legal proceedings for his 

negligence in failing to observe the flow of vehicles in front of him, even though the deceased victim was his biological mother. Of 

course, this situation does not provide justice for motorcyclists, even though the rider eventually acknowledges his negligence. This 

issue then prompts investigators to conduct the legal process in a normative manner without prioritizing the social and moral aspects 

experienced by the individual. The investigators took this action because Indonesia's criminal procedural law does not yet 

technically regulate the resolution of cases that differ from its guidelines.[4]  

Punishment fundamentally reflects a society's moral system, human values, and philosophical beliefs at a specific juncture. 

Consequently, issues related to the criminal system must be addressed from three distinct perspectives: philosophical, sociological, 
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and criminological. Article 234-236 of the Traffic and Road Transport Law permits the optional settlement of criminal traffic 

incidents outside of court, provided that the parties involved reach an amicable agreement.[5] However, the comprehensive 

derivative regulations do not dictate the criteria and conditions for out-of-court resolutions. Consequently, each agency has its own 

set of rules and standards for implementing settlements. The National Police Chief Regulation No. 6 of 2019 pertains to criminal 

investigation, while the Prosecutor's Regulation No. 15 of 2020 governs the termination of prosecution through restorative justice. 

In addition, the Criminal Procedure Code has not provided a comprehensive regulation for resolving criminal acts outside of 

court.[6] 

For instance, this presents a new challenge for the police, as they must balance providing the highest quality service to the 

community and adhering to the current traffic law enforcement system, as outlined in Traffic Law Number 22 of 2009. The police 

are currently facing a perplexing situation in this regard. The community insists on resolving all accident cases at the police level 

to avoid judicial punishment, even though adhering to the procedure necessitates court proceedings in all cases. In resolving traffic 

accident cases, the police prioritize the public interest, which reduces social conflict based on the principle of public interest 

(opportunity). Accident investigators may take actions that marginally deviate from the enacted legislation, particularly Law 

Number 22 of 2009.[7]  

Investigators' actions are part of the penal mediation concept, founded on the principles of victim protection, harmonization, 

restorative justice, overcoming rigidity or formality in the current system, and avoiding the adverse effects of the justice system. 

This concept is relevant to the current criminal system and criminal law, particularly in seeking alternatives to prison sentences. 

Penal mediation is a component of the investigation team's efforts to resolve accident cases that have occurred so far. The process 

of renewing or perfecting a legislative construction involves penal mediation. Consequently, the process of resolving criminal cases 

outside the judicial process through a mediator is penal mediation.[8] 

The lack of synchronization in the rules for resolving traffic offense cases and their implementation stems from multiple 

regulations and standards. In reality, numerous cases end in court. In 2022, the Supreme Court will adjudicate 54,784 traffic accident 

cases out of over 100,000. The data presented above indicates that a relatively high number of incidents result in court proceedings. 

Regrettably, the formal justice system, which involves the resolution of cases through a court verdict, is a slow process for law 

enforcement. The process must pass through lengthy stages and levels, including the police, prosecutor's office, district court, high 

court, and supreme court, where appeals and cassations are conducted. In other words, people perceive the judiciary's resolution of 

traffic accident cases as excessively formal and technical, leading to time wastage and reduced responsiveness to public interests. 

Furthermore, the Indonesian criminal justice system is currently overcapacity, resulting in additional issues related to facilities and 

infrastructure. Conversely, the substantial number of inmates in prisons and detention centers also influences the state budget.[9] 

In Indonesian criminal law, the application of retributive justice is typically the main focus of case resolution.[10] However, 

this retributive justice approach requires reform. Restorative justice, an alternative solution to criminal issues, offers a hopeful path. 

It prioritizes the resolution of conflicts and the establishment of equilibrium in society. Indonesia's criminal justice system continues 

prioritizing the rights of suspects or defendants, a practice known as offender orientation. The criminal justice system's tendency to 

be offender-oriented necessitates a solution concept that is not offender-oriented.[11] 

The conditions above lead to resolving traffic accident cases without ensuring justice, legal certainty, or legal benefits for both 

victims and perpetrators. This is directly opposed to Pancasila's principles and does not reflect them. Therefore, it is crucial to 

explore the concept of restorative justice. This exploration is not just a suggestion, but a necessity.[12] Restorative justice, which 

mirrors legal justice in this case, stems from the principles of Pancasila. Pancasila serves as a "way of life" and the cornerstone of 

all legal sources, guiding the implementation and use of legislative regulations. The resulting law must incorporate the values of 

Pancasila. The five interconnected precepts of Pancasila serve as the foundation for law. The proposed resolution aims to resolve 

criminal cases within the framework of restorative justice. A restorative justice approach emphasizes the conditions necessary to 

establish justice for both perpetrators and victims. Restorative justice is a concept that involves parties who have an interest in the 

criminal act that occurred (victim, perpetrator, victim's family, perpetrator's family, community, and mediator) in order to resolve 

problems or conflicts. 

II. METHOD

This normative research generates novel theories, concepts, or arguments as recommendations for resolving existing issues. This 

research employs a conceptual approach, a statutory approach, and a case approach. The statutory regulatory approach entails an 

examination of all statutory regulations relating to traffic accident offenses.[13] A conceptual approach is employed to conduct an 

analysis predicated on justice, restorative justice, and punishment concepts and theories. Analytical techniques are used to analyze 

and process data to identify patterns, relationships, and information from existing legal regulations in conjunction with the proposed 

concept of restorative justice.[14] 
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III. RESULT AND DISCUSSION 

A. Restorative Justice in Police Institutions and Institutional Rules 

Criminal justice applies rigorous evidence rules encompassing all constitutional boundaries to determine an individual's guilt. 

This process culminates in a courtroom examination. The formulation of this model subsequently complicates the assessment of 

criminal cases in court. The examination process in court is typically lengthy, convoluted, one-sided, and complicated, as stated in 

the normative rules of the Criminal Procedure Code. Additionally, law enforcement officials frequently disregard the rights of 

victims and defendants during the examination process due to their excessively normative approach, which neglects to consider 

factors beyond the scope of the law. During court examinations, law enforcers occasionally disregard the rights of victims and 

defendants due to their excessive normativeness, which excludes factors not explicitly addressed by the law.[15] 

Investigators from the National Police can conduct penal mediation through peace between victims and suspects in traffic 

accident cases where material losses occur. The National Police can halt or continue a criminal justice case for specific reasons. 

Article 18, paragraphs (1) and (2) of Law No. 2 of 2002 concerning the National Police of the Republic of Indonesia serve as the 

legal foundation. When examined from a theoretical and practical perspective, the concept of restorative justice or penal mediation, 

which involves resolving cases outside of court, represents a novel dimension. When analyzed from a practical standpoint, penal 

mediation will be associated with achievements in justice. Over time, the volume of cases in all forms and variations entering the 

court has increased, resulting in a burden for the court in examining and deciding cases by the principle of "simple, fast, and low-

cost justice" without compromising the goal of justice, which is certainty, law, expediency, and justice. Does the court need to 

register and resolve all types of criminal cases, or can it resolve specific cases through penal mediation? This is permissible in penal 

mediation and polarization mechanisms, provided that the parties (victim and suspect) genuinely desire it and serve broader 

objectives, such as maintaining social harmony.[16] 

Before issuing a police report, the police exercise discretionary authority to resolve traffic accident cases outside of court. Only 

victims with minor injuries or minimal material loss are eligible for traffic accident cases in this case. In this instance, the resolution 

mechanism involves the police investigator convening the perpetrator and the victim to discuss the resolution of the selected case. 

Suppose the perpetrator and victim agree to make peace, and the perpetrator is willing to compensate for material and immaterial 

losses. In that case, the investigator creates a written peace agreement on a stamp and signs it with known witnesses. The investigator 

then documents the traffic accident case in the register book and maintains it in a safe location. Nevertheless, the case is pursued 

by the mechanism for resolving traffic accident cases as outlined in the law if the perpetrator and victim cannot reach an 

agreement.[17]  

The police exercise discretionary authority in resolving traffic accident cases when they issue a police report. The victim 

sustained severe injuries and passed away. The case can be resolved by providing first aid to the victim and transporting them to 

the hospital. During treatment, it is feasible to negotiate a peaceful resolution or determine the traffic accident outside of court with 

the perpetrator, the victim, and the victim's successors. Once the parties have agreed to reconcile, the perpetrator, victim, and known 

witnesses sign a written peace agreement on a stamp. The Deputy Chief of Police, the Head of Traffic, the Head of Intelligence, the 

Head of Police, Provos, the Head of Traffic Police, and Traffic Police investigators are all present as detectives continue examining 

witnesses, suspects, and confiscating evidence. After that, the police department will file a new case. The case results were 

communicated to the police chief to determine whether the case could be resolved outside of court or if it should proceed through 

the criminal justice system.[18] Each participant in the case provided their perspective on the outcome. Suppose the Chief of Police 

permits the resolution of a traffic accident case outside of court based on the facts and opinions of the case participants. In that case, 

the investigator will still complete the investigation report and will not send a letter notifying the public prosecutor of the 

investigation's commencement. Subsequently, the investigator accurately documents the traffic accident case in the register 

book.[19] 

Individual discretion refers to operational officers' discretionary actions taken directly in the field without seeking instructions 

or decisions from their superiors. Conversely, actions to set aside cases, detain or not detain suspects or perpetrators of law 

violations, or halt the process are considered discretionary. An investigation represents a type of bureaucratic discretion where the 

wisdom of the organization's leadership or superiors informs or influences discretionary decision-making, interpreted as a mutual 

agreement between them. The resolution of traffic accident cases through deliberation among the parties involved in the accident is 

one example of individual police discretionary authority. Due to a lack of intent, police discretion can resolve traffic crime cases 

with negligence as the sole element.[20] 

Penal mediation is one of the ADR mechanisms in criminal law. Deliberation leads to an out-of-court settlement, known as 

alternative dispute resolution (ADR). Penal mediation is a viable alternative to prosecution that offers the potential for a mutually 

agreed-upon resolution between the perpetrator and the victim. The victim's condition is the initial consideration in the resolution 

of traffic accident cases, including whether they sustained minor injuries or severe injuries that resulted in their death. Penal 

mediation will be implemented upon the victim's request for individuals who have sustained minor injuries and suffered material 

losses.[21] 

Additionally, traffic accident cases resulting in material loss often employ penal mediation. Many individuals are satisfied with 

the outcome, as it quickly resolves without trial. This is because they want to refrain from pursuing legal action against one another, 

allowing investigators to concentrate their efforts and time. This approach is beneficial in situations where additional treatment is 
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necessary. Investigators will strive for a peaceful resolution through penal mediation, especially when the suspect is still a minor, 

to prioritize the child's future and secure benefits.  

The following steps are involved in the penal mediation process: the parties agree to compensate for damages resulting from 

the traffic accident; they draft a letter of agreement; the investigators continue to examine witnesses to finalize the case file; and 

they withdraw the police report. The Magetan Police Traffic Unit investigators conducted penal mediation by considering various 

factors, including the victim and the suspect, who had consented to resolve the case solely at the investigation level and refrain from 

advancing to the next stage.[22]  

In the realm of law enforcement, law enforcers have the ability to take action by setting aside cases or resolving them without 

advancing to the next stage (out-of-court settlement). Law Number 2 of 2002 grants the National Police the authority to exercise 

police discretion. Discretion is a policy that permits public officials to implement a policy that contravenes the law, subject to three 

conditions: it must be in the public interest, remain within the boundaries of its area of authority, and not violate the General 

Principles of Good Government (AUPB).[23] 

Law Number 2 of 2002 grants investigators additional authority to conduct responsible actions by the law. The police, acting as 

investigators, carry out these actions to further their investigations. To fulfill its obligations, the Indonesian National Police has the 

authority to conclude the investigation. Investigators have the authority to end investigations due to their responsibilities. If the 

investigator ceases the inquiry for any of the three reasons above, the investigator will inform the public prosecutor, suspect, or 

suspect's family. Naturally, it is also necessary to consider the concept of terminating an investigation on discretionary grounds. 

The author can infer from the description above that there needs to be more clarity and firmness regarding the limits of police 

discretion within police authority. Consequently, if police or Polri investigators use their discretionary authority to resolve criminal 

cases through a penal mediation mechanism, they have at least violated provisions, particularly internal regulations (both 

disciplinary rules and the National Police's professional code of ethics).[24] 

This is a result of the uncertainty surrounding the boundaries of discretionary authority and the application of penal mediation, 

which lacks a legal framework. The National Police, in their role as law enforcers, must comply with all pertinent laws and 

regulations to carry out their law enforcement duties. This is a direct result of the Indonesian state's adoption of the rule of law. The 

National Police investigators can implement penal mediation as an alternative resolution to certain cases by exercising police 

discretion. Restorative justice, a concept closely related to penal mediation, focuses on the needs of the victims and the offenders, 

and the principles of restorative justice serve as the foundation for penal mediation. Consequently, the police discretion that Polri 

investigators possess serves as a source of inspiration for the implementation of penal mediation during the investigation stage, to 

establish a sense of justice and advantage for all parties involved in the case. 

 

B. Restorative Justice as Reform in Traffic Accident Criminal Law Based on Pancasila Justice 

The values enshrined in Pancasila can serve as the foundation for Indonesia's implementing a penal mediation mechanism to 

resolve criminal cases. The national legal system and national development contribute to developing a national criminal law system, 

which juxtaposes the concept of the rule of law with the fundamental notions of balance and protection. Establishing a national 

criminal law system necessitates fundamental concepts derived from protection and balance. Indonesia, a Pancasila country, 

inextricably links the development of its legal system to the basic concept of Pancasila, which serves as the foundation of the 

national legal system and upholds the balance of national development objectives. The fundamental concepts of Pancasila should 

be interpreted as values that are symbolized by the principles of Pancasila. These principles include the divine paradigm (moral-

religious), the humanitarian paradigm (humanistic), the national paradigm (unity/nationalistic), the populist/democracy paradigm, 

and the justice paradigm. Social.  These paradigm principles can be classified into three (three) balance values: divine values (moral-

religious), human values (humanistic), and social values (nationalistic, democratic, and social justice).[25] 

The Criminal Code reform necessitates the establishment of guidelines, criteria, or indicators that align with national values, 

particularly the Pancasila ideology, and universal legal values or principles recognized by the community of civilized nations, also 

known as "the general principles of law." The protection of victims and the restoration of the disrupted balance of values within 

society are crucial. To satisfy this aspect, sanctions are necessary, including the payment of compensation and the fulfillment of 

customary obligations. The public frequently perceives the formal juridical resolution of issues by imposing essential criminal 

sanctions solely on the defendant as a comprehensive solution, prompting incorporating these two types of sanctions as 

supplementary forms of punishment.[26] 

People often perceive the threat of criminal sanctions as a form of encouragement or a higher level of coercion to ensure 

community adherence to established laws. This also provides provisions for implementing and law enforcement officials to carry 

out repressive actions that contain penal or criminal elements. Society perceives the threat of criminal sanctions as an effective 

instrument for ensuring adherence to the law. Therefore, the public often perceives laws that do not include the threat of criminal 

sanctions as incomplete or "useless" due to their lack of enforcement. This understanding of the law leads to numerous unregulated 

criminal laws and regulations outside the Criminal Code. The development of the contemporary concept of criminal 

individualization demonstrates the multifaceted nature of punishment. The aim of punishment is general prevention, correction, 

conflict resolution, or dismissal of the convict's guilt, which depends on the perpetrator's quality and motive for carrying out the 
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criminal act. Additionally, there is a trend towards regulating restorative justice and alternative forms of punishment, such as social 

work and supervision. [27] 

Article 70(1) of the New Criminal Code stipulates that imprisonment should not be imposed if the defendant has paid 

compensation to the victim, while considering the provisions of the Purpose and Guidelines for Sentencing to the greatest extent 

possible. This article provides a resource for resolving IPR criminal cases through restorative justice outside of court. In his theory 

of economic analysis of law, Richard Posner posits that it is feasible to achieve more efficient outcomes with minimal sacrifice or 

effort. The costs of resolving a criminal traffic accident case through a penal mediation process will undoubtedly be lower than 

those associated with litigating in court. The concept of restorative justice, which is a logical consequence of the principle of 

ultimum remedium (the idea that punishment should be the last resort), embodies the principles of justice, proportionality, speed, 

simplicity, and low costs, safeguarding the interests of victims and other laws.[28] 

Employing restorative Justice to resolve disputes undoubtedly benefits both parties more. Restorative Justice designs its 

resolution to protect victims, restore perpetrators to their original state through mentoring, and restore the rights of those who have 

suffered losses. Therefore, the goal is to improve victim well-being and develop perpetrators into individuals capable of 

reintegrating into society.[29] 

The concept of resolving traffic accident criminal cases through restorative justice is inherently collaborative. Perpetrators, 

victims, and the community come together in this approach to swiftly seek a fair solution for all parties involved. This resolution 

through restorative justice is aimed at establishing a sense of justice for the victim, who is the holder of the pertinent exclusive 

rights.[30] These two concepts can be used to establish a shared understanding of the fundamental objective that must be 

accomplished, which is the establishment of restorative justice. This justice prioritizes not only retribution for the perpetrator of the 

violation, but also justice in the sense of fostering prosperity and bringing joy to the victim. 

 

IV. CONCLUSION 

To address the current conditions for handling traffic accident cases and the current norms for resolving them, the Law Enforcement 

Regulations for traffic accident crimes must be based on legal objectives, specifically legal justice, legal benefits, and legal certainty, 

by Pancasila justice standards. Pancasila principles must underpin regulation development to achieve this. Restorative justice 

embodies the values of all the principles in Pancasila when they are connected to the values contained within it. Restorative justice 

is a solution that must be incorporated into the Road Transport Traffic Law. It must integrate restorative justice to provide a 

comprehensive framework for enforcing traffic offenses. s, with minimal impact on penalizing criminal cases that meet the vital 

justice concept's criteria for suspending investigations. 
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