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Abstract. In the realm of global anti-corruption efforts, a significant challenge
lies in the effective recovery of assets obtained through corruption and their re-
turn to victims. By analysing the United Nations Convention against Corruption
and the relevant international legal framework, this paper explores the theoretical
foundations, practical applications and challenges surrounding non-conviction-
based asset forfeiture mechanisms. With a focus on civil forfeiture models in the
United Kingdom, the United States and Australia, the paper highlights the roles
and limitations of these systems in combating corruption worldwide and proposes
targeted recommendations for reform. These recommendations, which include
strengthening judicial review mechanisms, clarifying the burden of proving the
unlawful origin of property and limiting the financial gains of law enforcement
agencies from civil forfeiture, aim to enhance the fairness, transparency and ef-
ficiency of civil forfeiture systems. The analysis and recommendations outlined
in this paper carry substantial implications for strengthening anti-corruption ef-
forts on a global scale, safeguarding citizens’ fundamental rights and fostering
coherence and harmonisation across legal systems.
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1 Introduction

As the process of economic globalisation deepens, the incidence of transnational cor-
ruption crimes is on the rise and the issue of asset flight is becoming increasingly se-
vere. Consequently, it has emerged as a pressing concern for the international commu-
nity. In response to this backdrop, the United Nations General Assembly adopted the
United Nations Convention against Corruption in 2003, which provides signatory na-
tions with a robust legal framework to address the internal challenges associated with
fugitive and recovered corrupt assets and promotes significant strides in the global fight
against corruption.
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Despite the existence of a legal framework, the recovery of assets lost due to corrupt
practices remains a challenge. Within this framework, non-conviction-based asset for-
feiture mechanisms have emerged as effective tools for recovering the proceeds of
crime and the assets of victims. In particular, Article 54 of the United Nations Conven-
tion against Corruption emphasises allowing for the confiscation of unconvicted assets
in cases where prosecuting the suspect proves unfeasible. This provision demonstrates
that non-conviction-based asset forfeiture can be directly implemented, by bypassing a
complex criminal conviction process; this provides states with an effective avenue for
asset recovery in instances such as the death or flight of the offender, or when conduct-
ing investigations and prosecutions prove arduous.

Additionally, asset forfeiture mechanisms comprise both civil and criminal forfei-
ture, with the civil forfeiture model - exemplified by the United Kingdom and the
United States - demonstrating wider applicability in terms of practice base and scope
of applicable cases and yielding favourable outcomes. However, apart from countries
with well-established civil forfeiture mechanisms, such as the United Kingdom and the
United States, the civil forfeiture legal systems of other countries still require enhance-
ment in terms of systematisation and comprehensiveness, especially in terms of the
scope of cases of application, authentication procedures and other key aspects where
notable deficiencies exist.

Therefore, civil forfeiture of non-conviction-based assets warrants continuous atten-
tion in global anti-corruption efforts aimed at pursuing fugitives. The objective of this
paper is to provide an overview of the main challenges encountered, through a theoret-
ical discussion and a practical analysis of civil forfeiture regimes for non-conviction-
based assets. This is complemented by an examination of civil forfeiture legal provi-
sions in select countries, with targeted recommendations provided for improving the
existing civil forfeiture model for non-conviction-based assets, based on Article 54 of
the United Nations Convention against Corruption.

2 Basic Connotations of Non-Conviction-Based Forfeiture
Regimes in the United Nations Convention against
Corruption

As globalisation progresses, the cross-border movement of corrupt assets has become
more apparent. This poses not only a direct threat to the economic development and
stability of nations but also negatively impacts the overall functionality of national gov-
ernance systems. Such asset flows can result in a significant depletion of national fi-
nancial resources, undermine the integrity of the public sector and consequently, desta-
bilise both the macroeconomy and its micro-foundations.

One response from the international community to this global challenge has been the
establishment of a comprehensive multilateral legal framework through the United Na-
tions Convention against Corruption. This framework aims to strengthen judicial coop-
eration among states addressing corruption offences. The convention encourages Mem-
ber States to implement effective measures for the recovery and return of corrupt assets
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illegally transferred abroad by criminals. Additionally, it is dedicated to preventing and
curtailing the illicit flow of corrupt assets through legal channels.

Serving as the core legal document guiding international anti-corruption efforts, the
United Nations Convention against Corruption (UNCAC) provides a systematic defi-
nition and detailed explanation of corrupt practices and asset recovery mechanisms.
The Convention clearly defines corrupt practices to include, but not limited to, embez-
zlement, passive bribery, abuse of functions by public officials, money laundering and
other illicit activities. It emphasises that these activities not only endanger the transpar-
ency and accountability of the public sector but also undermine the fairness and efficacy
of the legal system.

Moreover, the convention offers a clear definition of ‘corrupt asset recovery’, de-
scribing it as a multifaceted transnational legal process designed to successfully recover
assets transferred abroad due to corruption and return them to the country of origin or
the rightful owner [1]. It emphasises the importance of employing legal and judicial
avenues to fight corruption on a global scale, particularly highlighting the pivotal role
of international cooperation in the successful recovery of corrupt assets.

2.1  The Concept of Extraterritorial Recovery of Non-Convicted Assets

At the international level, two primary approaches exist for asset recovery related to
corruption offences: criminal asset forfeiture and non-conviction-based asset forfeiture.
Both approaches share a common goal: for the state to seize the proceeds and instru-
ments of crime to prevent offenders from profiting from their corrupt activities and to
use the confiscated assets to compensate victims.

Criminal asset forfeiture hinges on the criminal conviction of an individual suspected
of committing a crime, affirmed by the judiciary through a process culminating in a
relevant ruling or decision to confiscate. This can be achieved through confiscation
based on the property itself or its value. Criminal confiscation relies on the conviction
resulting from the individual’s trial, typically conducted concurrently with the defend-
ant's criminal trial, with the outcomes usually documented in the same ruling. However,
criminal asset forfeiture encounters challenges in situations such as the death of the
suspect or their flight.

Non-conviction-based asset forfeiture, on the other hand, is a method of recovery
that is not predicated by a conviction in a criminal trial. It centres on a proceeding
against an object, i.e., if there is evidence to demonstrate that the property in question
constitutes proceeds of a crime, the court can initiate the process of asset recovery. Non-
conviction-based asset forfeiture proceedings do not require a criminal trial or the con-
viction of a specific individual. These proceedings are conducted independently of any
criminal proceedings involving the individual in question [2].

In cases where an individual implicated in a crime absconds, disappears, or dies, if
it can be proved that the assets in question are sufficiently linked to the offence, the
court may take appropriate measures such as freezing, seizing or confiscating them.
Thus, non-conviction-based asset recovery is defined as a legal process that does not
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depend on the criminal conviction of the alleged offender or defendant. Instead, it per-
mits the initiation of an application by the party entitled to the assets, followed by a
judicial decision on asset recovery.

2.2 Legal Basis for Non-Conviction-Based Asset Forfeiture

To address issues related to corruption within the context of globalisation, the interna-
tional community has adopted a range of multilateral agreements to enhance the recov-
ery of corrupt assets abroad and to foster international cooperation in the fight against
corruption. Notably, international legal instruments, including several United Nations
and other multilateral conventions, encompass provisions pertaining to the confiscation
of corrupt assets. In particular, the United Nations Convention against Corruption out-
lines requirements for the recovery of assets related to corruption offences and places
specific emphasis on the importance of implementing non-conviction-based asset re-
covery measures.

At the same time, the United Nations Convention against Transnational Organised
Crime includes provisions on criminal asset forfeiture, designed to curb transnational
organised crime by seizing the proceeds of illicit activities. Moreover, the Council of
Europe Convention on Money Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime aims to prevent and combat money laundering and terrorist fi-
nancing offences by strengthening cooperation among Member States. This convention
provides a range of legal frameworks and measures for the search, seizure, and confis-
cation of proceeds from crime and assets linked to terrorist financing.

These conventions collectively offer legal backing for international anti-corruption
endeavours aimed at tracing and pursuing fugitives. The establishment of these robust
legal norms facilitates the proactive engagement of countries in international anti-cor-
ruption tracking and recovery efforts, resulting in favourable outcomes.

2.2.1 Provisions of the United Nations Convention against Illicit Traffic in Nar-
cotic Drugs and Psychotropic Substances

The United Nations Convention against Illicit Traffic in Narcotic Drugs and Psycho-
tropic Substances marks the first systematic development of an international legal
framework by the international community and the United Nations to address transna-
tional money laundering offences and the seizure of proceeds of crime [3]. The Con-
vention clearly defines the term ‘proceeds of crime’ in its provisions, underscores the
confiscation of property acquired through criminal conduct as outlined in Article 3 of
the Convention, and emphasises the confiscation of such property and the proceeds
derived from it.

Additionally, the convention emphasises the importance of confiscating instrumen-
talities used to generate the proceeds of crime. Regarding international cooperation, the
convention provides detailed guidance and provisions [4]. In particular, Article 5, Par-
agraph 4 clarifies that orders for the confiscation of proceeds of crime, property and
related instrumentalities located within the territory of the requested state must be pre-
sented to the competent authorities of that state for the purpose of enforcement within
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the context of an international request. The provision additionally mandates states to
enact the requisite measures authorising competent authorities to undertake effective
protective measures, such as asset identification, tracing, freezing or seizure. These
measures aim to facilitate eventual confiscation proceedings.

While the Convention itself does not extensively address the recovery of corruption
assets, its detailed provisions defining proceeds of crime, confiscation and international
cooperation serve as a fundamental reference framework for subsequent international
conventions on corruption asset recovery. It underscores a concerted global response to
transnational crime through the establishment of legal norms and the implementation
of international collaborative mechanisms. Furthermore, it serves as the theoretical and
practical endeavours in developing mechanisms for the recovery of corrupt assets on
an international scale.

2.2.2 Provisions of the G20 Nine Key Principles on Asset Recovery

The establishment of nine key principles within the G20 anti-corruption agenda re-
flects the shared commitment of Member States to enhance international cooperation
and improve the efficiency of asset recovery processes. Encompassing various aspects,
these principles range from denying entry to corrupt individuals and establishing mech-
anisms for coordinating investigations to enhancing the legal framework for coopera-
tion. Moreover, they are designed to provide the international community with a com-
prehensive and effective framework for guiding efforts aimed at tracing and recovering
assets.

Considerable emphasis has been placed on the need for states to create conditions
conducive to asset recovery, which involves not only adjustments at the legal and policy
levels but also flexibility and diversity in practice to accommodate the varied legal sys-
tems and practical needs of different countries. Importantly, the principles also specif-
ically mention non-conviction-based forfeiture as a key strategy to counter specific
challenges, such as the inability of suspects to appear in court due to death, flight or
other reasons. The incorporation of such a strategy underscores the acknowledgement
and utilisation of non-traditional legal tools in asset recovery, thereby expanding the
scope of international anti-corruption endeavours [5]. Under the G20 Anti-Corruption
Action Plan 2022-2024 [6], G20 member states have reached a consensus to adopt a
range of asset recovery methodologies consistent with their national laws and funda-
mental human rights principles [7].

These methods encompass not only non-conviction-based forfeiture but also civil
proceedings and administrative measures, ensuring that assets can be recovered effi-
ciently and fairly while upholding due process. Additionally, Member States are com-
mitted to strictly adhering to the standards, obligations and responsibilities outlined in
the United Nations Convention against Corruption during the implementation process.
This commitment guarantees legality, transparency, and respect for the rights of citi-
zens in asset recovery activities.

Collectively, these principles and commitments signify the consensus achieved by
the international community regarding asset recovery. They underscore the significance
of establishing a comprehensive legal and policy framework capable of effectively
combating corruption on a global scale. Such a framework should be tailored to the
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legal contexts and practical requirements of individual countries while remaining con-
sistent with the fundamental norms of international law.

2.2.3 Provisions of the United Nations Convention against Corruption

The United Nations Convention against Corruption (UNCAC) occupies a central
position in the global legal framework against corruption, offering comprehensive legal
guidance on crucial issues such as non-conviction-based asset forfeiture. The Conven-
tion particularly underscores the importance of international judicial cooperation in ad-
dressing asset recovery for corruption, establishing a legal foundation for collaboration
among Member States. Additionally, UNCAC regularly monitors the implementation
of non-conviction-based forfeiture in Member States.

According to its Chapter V implementation report, 53 countries currently permit the
direct confiscation of assets without a criminal conviction under specific circumstances,
such as the disappearance or death of the accused. Through Articles 53 to 55, UNCAC
provides Member States with a detailed legal framework for asset recovery [8]. In par-
ticular, Article 53 defines the legal basis for direct asset recovery and mandates Member
States to establish robust domestic legal mechanisms for recovering assets directly
linked to acts of corruption [9].

Article 54, on the other hand, focuses on establishing indirect asset recovery mech-
anisms, specifically addressing how to execute asset forfeiture in the absence of a crim-
inal conviction to address challenges posed by defendants who are unable to stand trial
due to flight, death, or other circumstances [10]. Furthermore, Article 55 focuses on
international cooperation in the asset forfeiture process, emphasising the importance of
cooperation among Member States in the tracing, freezing, confiscation and return of
corrupt assets.

Moreover, the United Nations Convention against Corruption aims to establish a
comprehensive legal framework covering all facets of direct and indirect asset recovery
and international cooperation. Its objective is to enhance the harmonisation and con-
sistency of global anti-corruption legal practices. These provisions share a common
goal: combating corruption, ensuring effective recovery and restitution of illicitly ac-
quired assets to victims and promoting the global implementation and maintenance of
the principles of the rule of law.

It is also worth noting that the United Nations Convention against Corruption
(UNCAC) adopts a nuanced approach to the treatment of non-conviction-based confis-
cated assets [11]. Unlike legal documents that use mandatory language to require Mem-
ber States to take specific actions, the Convention does not employ mandatory or ob-
ligatory language in its provisions on non-conviction-based forfeiture. Instead, the con-
vention adopts more prescriptive language for other forms of asset recovery and con-
fiscation, emphasising the mandatory nature of these provisions. This choice of lan-
guage suggests the convention’s objective to promote asset recovery as a fundamental
principle of the international anti-corruption agenda within the context of various na-
tional legal frameworks.
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2.3 Characteristics of Non-Conviction-Based Asset Forfeiture

In contemporary jurisprudence, the non-conviction-based asset recovery system is rec-
ognised as an innovative property sanction aimed at the effective recovery of assets and
their proceeds related to corruption offences, without relying on the criminal trial and
conviction of the accused. The uniqueness of this mechanism lies in its departure from
traditional criminal confiscation models. Through a comparative analysis of the imple-
mentation of non-conviction-based asset forfeiture systems in various countries, several
key features can be summarised.

Firstly, non-conviction-based asset forfeiture targets the property itself, rather than
individual conduct. Unlike criminal asset forfeiture, which targets individuals, non-
conviction-based asset forfeiture - also known as ‘in rem forfeiture’ or ‘objective for-
feiture’ - aims to sanction the property itself, which constitutes the proceeds of corrup-
tion [12]. The scope of such confiscation is broad, covering all economic benefits de-
rived directly or indirectly from a criminal offence, whether in the form of property of
any kind or economic gains obtained through the reinvestment of the proceeds of crime.
For instance, as outlined in the Directive of the European Parliament and of the Council
of March 2014, confiscation applies to the proceeds of crime and the related instrumen-
talities of crime [13].

Secondly, the implementation of non-conviction-based asset recovery is not contin-
gent upon the criminal trial or conviction of a suspect. This stands in contrast to tradi-
tional criminal asset forfeiture, which typically requires a criminal conviction to be en-
forced. Non-conviction-based asset recovery is considerably broader in scope and can
be initiated at any stage of a criminal proceeding—whether before, during, or after a
conviction. It serves as a crucial complement to the traditional conviction-based con-
fiscation model, particularly when legal proceedings are hindered for various reasons,
thus impacting the likelihood of securing a conviction.

Furthermore, the confiscation process can either be conducted as part of a criminal
proceeding involving the conviction of the defendant or as a separate proceeding within
the criminal justice system. This approach separates the forfeiture process from the ad-
judication of criminal liability of the defendant, providing legal practitioners with en-
hanced operational flexibility. The evidentiary standards applied in non-conviction-
based asset recovery systems demonstrate greater flexibility and leniency compared to
traditional criminal asset forfeiture.

While criminal proceedings demand a high standard of proof such as ‘beyond a rea-
sonable doubt’ or the judge's ‘deep conviction’ of the facts of the crime, non-convic-
tion-based asset forfeiture employs a relatively lenient ‘preponderance of the evidence’
standard, meaning it is only necessary to demonstrate that the recovered assets are more
likely than not related to the criminal act of corruption. The ‘preponderance of the evi-
dence’ standard is available at [14]. This relatively flexible evidentiary standard allevi-
ates the burden of proof and facilitates the effective recovery of assets in cases where
there is insufficient evidence to establish the guilt of the accused [15].

The introduction of this standard underscores the uniqueness of non-conviction-
based asset forfeiture in improving the efficiency of asset recovery and enhancing the



1638 Y. Huang

operational flexibility of the process [16]. For instance, in the United Kingdom, a com-
mon law jurisdiction, the ‘preponderance of evidence’ standard has been expressly em-
braced in judicial practice to ascertain whether property should be confiscated. This
practice exemplifies the endeavours of the British judiciary to strike a balance between
legal justice and efficiency.

3 Civil Forfeiture Models for Non-Conviction-Based Asset
Recovery in Countries Around the World Aligned with
the Convention

Article 54 of the United Nations Convention against Corruption clearly identifies the
central role of civil forfeiture regimes in the recovery of criminal assets leaving national
borders. The article mandates States to provide mutual assistance to fortify global ef-
forts against corruption by recovering criminal assets within their respective legal
frameworks. The distinctive aspect of the ‘civil’ forfeiture approach lies in its focus on
assets rather than the criminal conduct associated with them, signifying a significant
departure from the traditional model of criminal punishment and asset control.

Under this system, the law empowers law enforcement agencies to divest individuals
of any assets - whether acquired legally or illegally - once they have been implicated in
criminal activity or are vulnerable to misuse. In civil forfeiture proceedings, the plain-
tiff typically comprises the law enforcement agency of the country where the assets are
situated, while the defendant is the assets themselves, possessing an independent legal
status in the process [17]. Importantly, these proceedings do not necessitate direct proof
of criminal conduct by the individual in possession of the assets. Instead, they rely on
establishing a potential connection between the assets and criminal activity - demon-
strating that the use and origin of the assets are linked to illicit conduct [18].

Regarding the burden of proof, civil forfeiture employs the ‘preponderance of the
evidence’ principle, necessitating that the plaintiff’s evidence outweighs that of the de-
fendant to establish a claim for forfeiture. The unique characteristics of the civil forfei-
ture system enable the efficient recovery of assets in specific scenarios, particularly
when the suspect’s death, flight or unknown whereabouts render traditional criminal
prosecution unfeasible. In such instances, civil forfeiture systems can effectively sup-
plement the mechanisms of traditional criminal means and exert a substantial influence
on the global fight against corruption.

3.1 The English Civil Forfeiture Model

As a signatory to the United Nations Convention against Corruption, the United King-
dom is committed to the full implementation of its obligations under the convention,
including both the establishment of an asset forfeiture system based on criminal con-
victions and the introduction of a civil forfeiture system that is not dependent on con-
victions [19].

The UK enacted the Proceeds of Crime Recovery Act (POCRA) to strengthen the
legal architecture for criminal asset recovery. This act introduced two novel recovery
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mechanisms: a criminal forfeiture regime targeting the proceeds of crime and a civil
recovery regime addressing ill-gotten gains. Importantly, the provisions concerning
non-conviction-based asset recovery in the Proceeds of Crime Recovery Act emphasise
that their execution is not contingent upon a criminal conviction.

In the civil recovery system operated in the United Kingdom, the focus of the action
is on the property itself rather than the individual. This system enables other countries,
in alignment with their legal frameworks, to collaborate with British law enforcement
or participate as civil parties in asserting a specific right in rem before a court of com-
petent jurisdiction. The objective is to reclaim assets brought into the United Kingdom
as a result of corrupt activities [20]. Section 240 of the Proceeds of Crime Recovery
Act (POCRA) clearly defines the assets subject to civil recovery proceedings, encom-
passing those acquired through illicit means or earmarked for illegal activities.

Furthermore, the act outlines specific scenarios warranting civil recovery proceed-
ings, such as instances where the defendant is deceased, acquitted in a criminal trial, or
lacks adequate evidence for criminal prosecution. This underscores the flexibility and
comprehensiveness of the UK legal framework, ensuring the effective recovery of crim-
inally acquired assets.

The civil recovery process in the United Kingdom operates independently from the
criminal proceedings, enabling enforcement to persist even when there is no criminal
conviction, such as in cases involving the disappearance, death or evasion of justice by
suspected offenders. Moreover, other nations can pursue the freezing of illicit assets
within the UK jurisdiction through judicial cooperation mechanisms, ultimately result-
ing in the forfeiture of assets not contingent upon a criminal conviction [21]. This illus-
trates the extent of international cooperation and support in the recovery of illicit pro-
ceeds.

Ultimately, the ‘preponderance of the evidence’ principle adopted in English law
[20], as opposed to the ‘beyond a reasonable doubt’ standard of proof in civil law coun-
tries, mandates that courts adhere to the preponderance of the evidence principle when
assessing the suitability of property for civil recovery. This difference in evidentiary
standards, especially when dealing with corruption cases, significantly aids in resolving
issues of excluding extraneous elements due to insufficient evidence, given its more
lenient nature.

3.2 The United States Civil Forfeiture Model

The United States civil forfeiture system originated to safeguard maritime interests and
combat piracy, with its legal basis dating back to the Naval Acts of the early nineteenth
century. This mechanism empowers the United States Government to address piracy,
particularly when pursuing pirates on the high seas, which is an inherently challenging
task. Any stolen goods discovered during such pursuits can be subjected to civil forfei-
ture and seizure under the law [22]. Moreover, any vessel that violates U.S. law may
also be subject to civil forfeiture to protect national sovereignty.

At its core, this system operates on the principle that assets can be frozen, seized, or
forfeited upon the existence of direct or circumstantial evidence indicating their con-
nection to criminal activity. Importantly, this process is independent of any concurrent
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criminal proceedings and can be initiated promptly. Civil forfeiture has proven invalu-
able in addressing corruption cases, particularly in scenarios involving challenges such
as flight, death, or other impediments related to the recovery of suspects.

The civil forfeiture process in the United States is independently carried out by gov-
erning bodies such as the Department of Justice and the Department of the Treasury
[23]. It relies on international intelligence to pursue the recovery of property acquired
abroad, eliminating the need for a formal request for assistance from a foreign jurisdic-
tion or its specific forfeiture ruling [24]. Government authorities possess the authority
to initiate civil forfeiture proceedings at any point in the judicial process, including
during the trial of an offender, which necessitates the owner to substantiate the legiti-
macy of their property in addition to mounting a criminal defence. Importantly, the
government retains the option to pursue both criminal and civil forfeiture actions
against the same property.

Furthermore, the United States has established a comprehensive asset management
and distribution mechanism. Criminal assets seized by federal prosecutors are consoli-
dated in an asset forfeiture fund overseen by the Department of Justice, which also
deducts the requisite costs associated with the recovery of corrupt assets [22]. For ex-
ample, in 1985, to facilitate the efficient distribution of funds, the U.S. Department of
Justice created the Asset Forfeiture Fund, implementing a fair-share mechanism. Sub-
sequently, the Comprehensive Crime Control Act further refined the civil forfeiture
process and bolstered law enforcement agencies' capacity to derive benefits from seized
assets [25]. By 1990, the participation of local law enforcement agencies in this equi-
table sharing mechanism had surged to 4,800.

The evolution of the civil forfeiture system in the United States not only improves
the capacity to trace and seize assets derived from criminal activities but also under-
scores the law’s steadfast dedication to safeguarding national sovereignty and public
welfare. Through the establishment of an extensive asset management and distribution
framework, the United States leads the global charge against corruption and criminal
asset recovery, offering invaluable insights and expertise for other nations to draw
upon.

33 The Civil Forfeiture Model in Australia

Australia’s civil forfeiture legal framework traces back to 1901 with the enactment of
the Customs Act by the Commonwealth Government. Subsequently, significant law
reforms in 1979 expanded the scope of civil forfeiture measures, particularly concern-
ing individual applications. These reforms granted the federal government the authority
to impose penalties on profits obtained from illicit activities through civil actions. No-
tably, this mechanism does not require a conviction based on a criminal prosecution or
conviction for its enforcement, nor does it rely on establishing a direct or indirect con-
nection between personal property and illicit proceeds. Instead, it adheres to the stand-
ard of proof typical in civil actions.

The Australian Government implemented civil forfeiture proceedings to track and
seize illicit assets acquired through criminal activities. This initiative underscores a
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strategic priority in combating crime, especially organised crime, by targeting the eco-
nomic gains associated with such activities. Scholars in Australia, including Costigan,
have underscored the importance of effectively identifying and confiscating illicit pro-
ceeds as a crucial aspect of crime prevention efforts [26]. The Proceeds of Crime Re-
covery Act 2002 further refined the existing framework by introducing a non-convic-
tion-based confiscation order procedure, significantly expanding the scope and effec-
tiveness of the confiscation of illicit assets.

In addition, the law specifies the subjects of initiation and admissibility of civil for-
feiture proceedings [27]. The prosecutor or director of the prosecutor’s office is author-
ised to initiate civil forfeiture proceedings and is tasked with initiating restraining order
proceedings. They may also apply for a restraining order when necessary. This under-
scores the pivotal role of the prosecutor and their office in the civil forfeiture process.
Similarly, the court with jurisdiction over the recovery of proceeds of crime is respon-
sible for handling applications, including restraining orders, confiscation orders, and
fine orders [28].

The remarkable flexibility of civil forfeiture proceedings, which can be initiated at
any stage of criminal proceedings or even in the absence of criminal proceedings, sig-
nificantly enhances the ability to reclaim criminal assets. This legislative framework
underscores Australia’s nuanced approach to combating organised crime, focused on
strengthening the effective battle against criminal enterprises by undermining their fi-
nancial foundations.

3.4  Comparative Analysis and Evaluation of Civil Forfeiture Models in
Three Countries: A Comparative Law Perspective

In the area of civil forfeiture, the United States, Australia and the United Kingdom each
showcase distinct legal frameworks and practices for recovering and managing pro-
ceeds of crime. Although there are notable variations among them concerning initiation,
admissibility, scope and burden of proof, they collectively signify a general tendency
to strengthen mechanisms for seizing criminal proceeds, with a view to depriving crim-
inal conduct of its economic basis without relying exclusively on the criminalisation
process.

Concerning initiation and admissibility, federal agencies in the United States like the
Department of Justice, the Department of the Treasury and the Department of the Postal
Service can initiate civil forfeiture proceedings. These agencies are empowered to seize
and detain suspected criminal proceeds. Federal courts serve as the primary adjudicat-
ing body for these cases. In contrast, Australia entrusts the Public Prosecutor or Chief
of Staff to initiate proceedings. Their responsibilities include applying for restraining
and confiscation orders, with jurisdictional courts serving as the receiving authority
[29]. In the United Kingdom, civil recovery proceedings are initiated through the es-
tablishment of the Asset Recovery Agency and the involvement of the Scottish Minis-
ters. The corresponding High Court or the Court of Session in Scotland, depending on
the geographic area, is responsible for hearing and adjudicating these proceedings.

Regarding the scope of application, civil forfeiture in the United States applies to a
range of criminal conduct, including money laundering, drug trafficking and financial
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fraud, and is broad enough to encompass virtually all major federal crimes. Australia,
on the other hand, primarily targets indictable and serious crimes, including those re-
lated to the sale of criminal experiences to the media. In the United Kingdom, the scope
of civil recovery is defined by the Proceeds of Crime Recovery Act 2002, which broadly
covers proceeds derived from unlawful conduct, such as the proceeds of drug offences.

In terms of the standard of proof, the United States employs a preponderance of
evidence guideline, requiring the government to establish beyond a reasonable doubt
that the property is subject to forfeiture, a standard applicable even in jury trials. In
Australia, there exists a clear distinction between conviction-based and civil forfeiture
laws, with civil forfeiture proceedings adhering to the standard of civil proceedings.
Similarly, civil forfeiture proceedings in the United Kingdom also adhere to the pre-
ponderance of evidence standard, differing from the ‘beyond a reasonable doubt’ stand-
ard applied in criminal cases.

The shared focus across the United States, Australia, and the United Kingdom lies
in destabilising criminal organisations by seizing assets derived from illegal activities.
In the United States, federal agencies play a pivotal role in various crime-fighting en-
deavours, while Australia emphasises prosecuting specific crimes and the UK relies on
specialised agencies for multifaceted applications. The standard of proof in all three
jurisdictions leans towards a preponderance of evidence guideline, aimed at facilitating
efficient and equitable asset forfeiture. These variances and commonalities underscore
the concerted efforts of these nations to reconcile legal efficacy with procedural fair-
ness.

4 Challenges of Civil Forfeiture Systems in the United
Kingdom, the United States, and Australia: Reflecting
Global Legal Complexities

4.1 Inconsistencies and Complexities in Legal Systems

Globally, the implementation of civil forfeiture laws demonstrates significant incon-
sistencies and complexities, not only across national legal frameworks but also within
individual countries, such as variations between states or territories. For instance, there
are disparities in civil forfeiture regulations among different states and territories in
Australia, along with variations in legal practices during forfeiture proceedings in the
United Kingdom, compared to other nations’ systems.

This inconsistency in legal frameworks and operational intricacies poses practical
challenges for legal professionals, necessitating a comprehensive understanding and
proficiency in diverse legal frameworks and their procedures. For property owners,
such inconsistency amplifies the uncertainty surrounding their legal liabilities when
confronted with civil forfeiture proceedings. Moreover, these variations in legal sys-
tems also complicate the legislative process.

To meet the evolving needs of society and the requirements of international cooper-
ation, lawmakers are faced with the challenge of striking a balance between upholding
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national legal traditions and aligning them with international legal standards. This re-
quires not only careful consideration of the content and form of the law but also a thor-
ough assessment of the potential ramifications of its enforcement as the directness and
operability of laws form the basis for the realisation of legal justice. Consequently,
when the legal framework becomes overly complex, these basic principles may be dif-
ficult to realise. The pursuit of consistency within the legal system and the simplifica-
tion of legal procedures are crucial for ensuring the effective and equitable implemen-
tation of civil forfeiture laws.

In summary, the inconsistencies and complexities present in global legal practices
pose challenges not only for legal practitioners and property owners but also for law-
makers, who must meet high demands in addressing these issues.

4.2  Potential Violations of Citizens' Fundamental Rights

The practice of civil forfeiture in the United States has garnered substantial attention
and criticism from the international legal community, especially concerning its poten-
tial to infringe upon the fundamental rights of citizens [30]. Specifically, civil forfeiture
procedures in the United States place the burden on property owners to prove the legit-
imacy of their assets’ origin. This measure fundamentally challenges the ‘presumption
of innocence’ principle of the Western legal tradition, which establishes the basic legal
premise that individuals are considered innocent until proven guilty in a court of law
[22].

However, civil forfeiture provisions that require property owners to prove the legit-
imacy of their assets in the absence of a criminal conviction essentially reverse the
burden of proof and significantly increase the complexity of legal challenges faced by
ordinary citizens. Additionally, the lack of a mechanism for independent judicial review
in the U.S. civil forfeiture system further undermines the legitimacy of the system.
Without an independent and thorough judicial review process, the decisions of law en-
forcement agencies are not adequately scrutinised and evaluated, potentially infringing
on citizens’ property rights and the principles of fair legal process.

These deficiencies involve not only the direct loss of property rights but also the
fundamental right of citizens to a fair trial and the integrity of the legal system. Dis-
cussing this issue is particularly critical when examined from the perspective of inter-
national law. The importance of property rights and the right to a fair trial are empha-
sised in both international law principles and human rights statutes. Therefore, the ex-
tensive criticism of the U.S. civil forfeiture practice unveils a broader question: how
can civil forfeiture laws be guaranteed to not encroach upon the fundamental human
rights of citizens when implemented and enforced worldwide?

Addressing this challenge necessitates the international community to engage in a
comprehensive reassessment and scrutiny of civil forfeiture regimes, aiming to ensure
that these systems effectively combat crime while also upholding the fundamental
rights of citizens and safeguarding the integrity of legal principles.
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5 Global Reform Agenda for Civil Forfeiture

Globally, numerous countries, including the United Kingdom, the United States and
Australia, have made considerable strides in adopting civil forfeiture systems. Never-
theless, the inconsistencies, complexities and potential violation of fundamental fair-
ness rights within these legal frameworks underscore the pressing need for enhancing
civil forfeiture systems in terms of fairness, transparency, and efficiency. To facilitate
advancements in the civil forfeiture system in the United Kingdom, the United States
and other nations, a range of associated reform measures are urgently required.

5.1  Proposals for Improving the Inconsistency and Complexity of the
Legal System Development and Promotion of International
Standards and Guidelines

1. Developing International Standards:

The international community - particularly prominent international organisations
like the United Nations - should assume a leading role in developing a comprehensive
set of international standards and operational guidelines for civil forfeiture regimes.
These standards and guidelines should prioritise ensuring the fairness and transparency
of legal proceedings, as well as upholding the legitimate rights of property owners.
Through the universal adoption of these international standards, the objective is to es-
tablish a shared framework for states to adhere to, thereby ensuring uniformity, equity,
and effectiveness in civil forfeiture operations worldwide.

2. Enhancing Coordination and Cooperation Among International Legal Frameworks:

States are encouraged to strengthen their collaboration and cooperation in the civil
forfeiture legal system by forging bilateral or multilateral agreements. This cross-bor-
der collaboration can serve to mitigate disparities between diverse legal systems and
foster the evolution of civil forfeiture practices towards greater harmonisation. Conse-
quently, the global uniformity of civil forfeiture regimes and the efficacy of their im-
plementation can be substantially reinforced through enhanced coordination mecha-
nisms and shared best practices among nations.

3. Implementing Education and Training for Legal Professionals:

Regular professional education and training for legal practitioners, including judges,
lawyers and law enforcement officials, should prioritise instruction on international
civil forfeiture standards and best practices. This educational initiative aims to bolster
the capabilities of legal professionals in managing international civil forfeiture cases
and deepening their comprehension of the varied and intricate international legal land-
scape. By implementing such measures, the quality and efficacy of civil forfeiture law
practice can be elevated on a global scale.
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5.2 Suggestions for Mitigating Potential Violations of Citizens'
Fundamental Rights

5.2.1 Strengthening Independent Judicial Review Mechanisms

The significance of strengthening independent judicial review mechanisms cannot
be overlooked in the development and implementation of civil forfeiture systems. En-
suring the autonomy and impartiality of civil forfeiture decision-making is crucial for
preventing the abuse of power and upholding the rule of law principle. All decisions
related to civil forfeiture should be rendered by a court with independent authority,
grounded on substantial evidence and equitable legal procedures. This approach aims
to afford property owners comprehensive legal safeguards against unwarranted en-
croachments on their lawful interests.

The civil forfeiture model in the United Kingdom serves as a commendable example
of bolstered judicial review. Its civil forfeiture mechanism underscores the pivotal role
of fairness and transparency throughout the judicial process. In particular, The im-
portance of independent judicial oversight is exemplified by the requirement for court
approval in issuing asset recovery orders. This measure significantly diminishes the
likelihood of law enforcement agencies veering from impartial enforcement for finan-
cial incentives. Moreover, it strengthens the legitimacy and public trust in the civil for-
feiture system.

Consequently, other countries implementing civil forfeiture systems should consider
learning from the UK model and prioritise investment in independent judicial review.
This step is crucial for ensuring the fairness and transparency of the process. Establish-
ing and upholding independent judicial review mechanisms not only strengthens the
protection of citizens’ fundamental rights under the law but also enhances the efficiency
and credibility of the civil forfeiture system as a whole. This, in turn, promotes con-
sistency within the legal system and upholds the spirit of the rule of law on a global
scale.

5.2.2 Clarifying the Allocation of the Burden of Proof

A crucial aspect of the discourse surrounding civil forfeiture reform is the clear de-
lineation of responsibility regarding the burden of proving the illicit origin of property.
According to the core Western legal principle of the ‘presumption of innocence,’ the
burden of proving the unlawful origin of property should rest with the prosecutor or
law enforcement agency, rather than unjustly shifting it onto the property owner. Such
an allocation of responsibility not only aligns with the foundational principles of legal
justice but also serves as a critical safeguard for citizens’ fundamental rights.

However, there are significant disparities in the execution of civil forfeiture frame-
works across different countries and regions worldwide. Typically, law enforcement
agencies are tasked with providing sufficient evidence to support their claims regarding
the unlawful origin of property, while property owners retain the right to challenge
these claims. This process is intended to guarantee fair access and rights for both parties
within the judicial system, ensuring the observance of fair and transparent legal proce-
dures.
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While widely accepted in theory, in practice - due to variations in implementation
and interpretation across jurisdictions - property owners are occasionally unfairly bur-
dened with a disproportionate burden of proof, contradicting the principle of the ‘pre-
sumption of innocence’. In light of this, it is advisable that relevant international organ-
isations, particularly international legal institutions such as the United Nations, inten-
sify their efforts in discussing and regulating the allocation of the burden of proof in
the civil forfeiture system.

Furthermore, a comprehensive set of international guiding principles and best prac-
tices should be formulated to elucidate the rights and responsibilities of all stakeholders
engaged in civil forfeiture proceedings, ensuring their complete legal safeguarding.
Moreover, states should be urged to enhance and refine their domestic legal frameworks
in alignment with these international standards, thereby fostering uniformity and equity
in legal practices worldwide. Such international coordination and standardisation ef-
forts not only promote the effectiveness and fairness of the civil forfeiture system but
also provide a solid legal basis for safeguarding the fundamental rights of citizens.

5.2.3 Limiting the Financial Gains of Law Enforcement Agencies from Civil For-
feiture

To guarantee the integrity and fairness of the civil forfeiture process, it is recom-
mended that legislators globally introduce detailed and stringent regulations aimed at
curbing the utilisation of civil forfeiture proceeds by law enforcement agencies for their
own budgetary purposes or as incentives. This can be achieved by enacting laws ex-
plicitly mandating that all funds obtained from civil forfeiture are redirected to projects
serving the public interest, such as crime prevention initiatives, victim compensation
funds, and other social welfare programs. Such provisions not only mitigate potential
conflicts of interest but also bolster public trust in the transparency of law enforcement
activities and the probity of law enforcement agencies.

Moreover, the establishment of such a financial allocation and regulatory framework
can steer law enforcement agencies towards prioritising their core functions, namely,
upholding justice and ensuring public safety, rather than solely focusing on financial
gains. When implementing the aforementioned reforms, it is vital to prioritise transpar-
ency and auditability at every stage of the process. This approach serves to enhance the
credibility of the civil forfeiture system, prevent the risk of power abuse and ensure that
all law enforcement activities adhere to the highest standards of public interest.

6 Concluding

Countries such as the United Kingdom, the United States, and Australia have imple-
mented civil forfeiture regimes, demonstrating their commitment to combating criminal
activities and the imperative to enhance international cooperation in the fight against
corruption. The implementation of these regimes has not only diversified the global
anti-corruption strategies but also propelled legal advancements. However, as these
practices evolve, issues such as inconsistencies between legal systems and potential
encroachments on citizens’ fundamental rights become increasingly apparent. These
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challenges not only jeopardise the efficacy and equity of civil forfeiture systems but
also undermine the rule of law and adherence to international legal standards.

To address these challenges, the international community must enact targeted
measures, such as developing and promoting international standards and guidelines,
bolstering coordination and cooperation among legal systems, and providing education
and training for legal professionals. These efforts aim to foster uniformity across di-
verse legal frameworks and to augment the transparency and equity of legal proceed-
ings. Concurrently, it is imperative to ensure the effectiveness of independent judicial
review in civil forfeiture, clarify liability for the illicit origins of property and restrict
the utilisation of financial gains from civil forfeiture by law enforcement agencies.
These actions will safeguard the fundamental rights of citizens and uphold the effec-
tiveness and fairness of the civil forfeiture system.

By implementing these improvements, the challenges within the civil forfeiture sys-
tem can be effectively tackled, thereby elevating its significance in global anti-corrup-
tion endeavours. Ultimately, by securing fairness, transparency, and efficiency within
the civil forfeiture system, it becomes feasible not only to combat crime and corruption
more effectively but also to protect the fundamental rights of citizens and foster the
ongoing development of international law, fostering harmonious cooperation among
nations. Guided by principles of law and justice, the global fight against corruption will
persist, paving the way for a fairer, more transparent and peaceful world.
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