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ABSTRACT

This paper will present the application of Magasid Shariah elements in family Counseling and marriage
during the decision making process. The qualitative method was employed using the case study approach.
The data was collected based on three observations of Counseling sessions and analysed using Model 3C
Licthman that involved coding, categorisation and concept. The analysis of the data showed that the
application of Magasid Shariah elements in family and marriage Counseling were implemented by
determining the level of need for an action based on the degree of dharuriyyat, hajiyyat and tahsiniyyat and its
preservation of five essential elements namely religion, life, intellect, family institution and wealth,
specifically in determining the quality of the life and wellness of clients and family holistically so that any

decision made will be in the interest of the clients.
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1. INTRODUCTION

The marriage between a man and a woman is an
undertaking for the couple to perform joint
responsibilities according to the role that has been
defined in religion. In Islam, every role or regulation
that exists in relation to marriage and family affairs
functions to safeguard maslahah which involves the
family members (Jasser Auda, 2014). Thus, a decision
involving the family affairs or a divorce between
spouses is critical as any decision will have a major
impact on the spouse as well as the nearest family
member (Fariz Sakina Abdullah, 2013). This means
that a decision can be assessed first on the level of its
need because it involves the impact and consequence in
life. The level of need in determining an action or
decision is divided into three levels or degrees namely,
dharuriyyat, hajiyat and tahsiniyyat. Yusuf al-
Qardhawi (2010) has explained that dharuriyyat is a
condition whereby if a requirement cannot be fulfilled,
then it will cause the destruction to the major aspects of
life such as religion, life, intellect, family institution
and wealth. On the other hand, hajiyyat is a condition
whereby without it, certain aspects may be sustained
even though the situation is tough and difficult. As for
tahsiniyyat, this is integral for the comfort of life and
without it, the situation will not be harmful to the
individual.

2. PROBLEM STATEMENT

The divorce phenomenon among Muslim couples in
Malaysia is increasing and worrying. Statistics from the
Department of Sharia Justice regarding divorce among
Muslim couples have shown that 156 Muslim couples
ended up in divorce on a daily basis from January to
August 2015 (KOSMO, January 21st, 2016). According
to the source, the causes of divorce among the Muslim
couples is due to the lack of mutual understanding,
failure in fulfilling the responsibility, family
intervention and financial problems.

The Mufti of Penang, Wan Salim Wan Mohd Noor
stated that one of the major causes of divorce among
young Muslim couples did not understand the actual
meaning of magasid in a marriage (Sinar Harian,
March, 21st 2016). Hence, conflicting spouses need to
be guided in making decisions in Counseling sessions
so that the decisions taken are appropriate and in
accordance with the requirements of syarak. An
approach which is magasid shariah oriented involving
the use of dharuriyyat, hajiyyat and tahsiniyyat (DHT)
applications to safeguard the key aspects of life can be a
mechanism in helping clients make appropriate
decisions and bring benefit to the worldly life as well as
in the hereafter so that the husband, the wife and the
family members can achieve holistic well-being.
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The development of particular client approaches
and the tendency to choose religious and spiritual
elements both in the west and in the Islamic world has
demanded that attention be given to religious and
spiritual methods in Counseling interventions. This is
because conventional methods seemed to have failed to
view the decision making process to solve client
problems in a holistic manner. According to Graham et
al.(2001) the existing approaches are only significant in
dealing with the pressure faced by the clients.

In the context of Islamic-oriented religious and
spiritual approaches, studies and findings by Islamic
scholars in the field of Counseling and psychotherapy
only relate to cognitive aspects, the practice of worship
in Islam, eliminating the mazmumah characteristics
(bad) and changing them with the mahmudah attributes
(good). However, there is no study on the application of
the magasid shariah method and the use of dharuriyyat,
hajiyyat and tahsniyyat methods in the decision-making
process. Critical matters in the process of decision
making should take into consideration the magqasid
shariah which aims to safeguard the five major
elements in life, namely sustaining the key aspects in
life.

3. RESEARCH OBJECTIVE
The main purpose of this study was to examine the
form of DHT applications in the decision- making
process in family and marriage Counseling based on
selected observations.

4. LITERATURE OVERVIEW

Based on a survey on religious and spiritual
approaches in domestic and overseas Counseling, it was
found that research on it was still limited. In the West,
an approach named as a spiritual genogram is used to
identify specific religious and spiritual issues to help
the client acquire new perspectives on spiritual or
religious aspects in making decisions or emulating the
practices that have been passed down by the previous
generations (Frame, 2000).

This approach has been taken from one of the
techniques in the Bowen Family System Therapy
introduced by Murray Bowen (1978). The use of
spiritual genograms involves four steps that begins with
the formation of spiritual genograms, questions for
further reflection, relating the genogram to someone in
the original family and ultimately, integrating it into the
therapeutic session as a whole. By using sketches in
this spiritual genograms, clients can look thoroughly on
the background of family members regarding attitudes,
morals, immoral activities, abuse issues, values, level of
appreciation in religion, belief systems and religious
rituals that have been carried out in a family.

Religious and spiritual approaches in Islam such as
Ad-Din Cognitive introduced by Othman Mohammad
(2005), Tazkiyah an-Nafs by Salasiah H. Hamjah
(2008) and Modul I-Sc by Md Noor Saper, Nurul Ain
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Mohd. Daud & Norazani Ahmad (2016) as well as
others do not focus on family and marriage issues.
Based on the existing approaches, there is no approach
that explicitly guarantees to safeguard the main aspect
of human life such as religion, life, mind, hereditary
and property as contained in Magasid Shariah.

In Islam, the principle of bringing good (maslahah)
and avoiding harm (mafsadah) to oneself and others is
something that needs to be considered. Al-Shatibi
(1996) has explained that maslahah and mafsadah is
basically relative (Mahmood Zuhdi, 2012). It may also
mean that something that is maslahah and mafsadah in
certain circumstances ( or otherwise in other
circumstances) may also be considered as not bringing
maslahah and mafsadah. According to al-Raisuni
(1995), magasidal-Shariah is a goal determined by
Islamic law to be implemented in order to bring good to
the servant.

Contemporary Islamic scholars Yusuf al-Qardhawi
(2011) and Jasser Auda (2014) concluded that before
something is committed, one should look at its potential
effects on the main aspects of life, not only to oneself
but also to the spouse and other family members. In this
regard, they have emphasized the use of the concepts of
dharuriyyat, hajiyyat and tahsniyat (DHT) in
determining the level of need for an action or decision.
Determining the level of DHT needs is inseparable with
the aim of safeguarding the main aspects of human life,
namely religion, life, mind, family lineage and wealth.

Yusuf al-Qardhawi (2011) stated that the need to
evaluate the priorities of an action or decision should be
examined as each decision does not only affect the
client but also their family members. Therefore, a very
important element in making decisions based on the
figh maqasid syariah is to determine the level of need
for certain matters through the mechanism of
dharuriyyat, hajiyyat and tahsiniyyat applications. Al-
Shatibi (1996) has explained that maslahah and
mafsadah is basically relative (Mahmood Zuhdi, 2012).
It may also mean that something which is good or
harmful in some circumstances (or otherwise in other
circumstances) is considered as not bringing any good
or harm. The assessment depends on the situation and it
is based on the principle of maslahah and mafsadah
which will be the main factor in the dignity transfer of
DHT needs. Hence, changes in DHT's dignity can also
occur when a particular situation changes, especially
those involving maslahah and mafsadah principles.

Asyraf  Wajdi Dasuki and Nurdiana Abdullah
(2007) in discussing the implementation of the
Corporate Social Responsibility (CSR) concept, have
pointed out that Islam places great deal of importance
on the social interests or the general public as opposed
to individual or special group interests. In this respect,
Islam has provided a framework or a mechanism in
making decisions and making adjustments to particular
changes that occur. The management in an organization
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should look at the three levels of considerations when
implementing a programme in their corporate activities.
Each stage illustrates the different level of importance
in fulfilling the social responsibility. The most basic
level is the dharuriyyat level which is the most
fundamental responsibility to be fulfilled compared to
the level of hajiyyat and tahsiniyyat while hajiyyat level
is considered more important than the level of
tahsiniyyat.

The movement towards the top of the pyramid
involves a less fundamental level of responsibility and
seeks to achieve a more noble stage and perfection in
the aspect of social responsibility that has been done.
Assuming that by meeting the requirements at a certain
level, one needs to strive to be at a better level than
previously.

5. METHOD

The data collection was conducted through observation
and interviews between the counsellors, the consultants
and the clients. The data were recorded in two
Counseling sessions. The participants of the study were
the counsellor, the consultant and the spouses involved
in the Counseling sessions which were conducted at
district religious offices and religious agencies which
handle Counseling services. The sampling technique of
this study is purposive involving a session conducted
by the counsellor or the consultant to help the couples
to solve their marriage conflict.

The researcher listened to an audio recording of
the interview in the relevant Counseling sessions for
verbatim writing. The data analysis was conducted
using the 3C Data Analysis Method (ThreeC's Of
Analysis) which is ‘Coding, Categorizing, Concepts’ as
suggested by Lichtman (2006). This method can help
the researcher to understand the conflict and the
solution better and to appreciate the meaning that exists
to produce the theme of a phenomenon more effectively
and accurately.

5.1 Case Profile 1

The client, Mrs Mariah (not a real name), had
expressed a desire to divorce as she claimed that her
husband had caused mental stress to herself and her two
children. This meeting was the second individual
session after a session between the counsellor, the client
and her husband in the previous month. She had been
studying for a Master’s degree at one of the unversity
in the Klang Valley and planned to return with the
children to their hometown in Sarawak after the
divorce.
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5.2 Case Profile 2

For the purpose of this study, we will call the
second client Mrs Masni. This Counseling session was
held without the presence of her husband. However, the
husband was present at a session held earlier. In this
session, the client intended to apply for divorce from
her husband but the tebus talak divorce was difficult for
the wife because she had to pay a certain amount to her
husband. At the end of the session, the client agreed to
hold a meeting with her husband during a Counseling
session to be conducted by a conselor.

5.3 Case Profile 3

The clients were Mr Rosli and Mrs Nani (not their
real names). They had been married for seven years and
had two children. The main cause of the conflict was
that his wife had lost faith in her husband who had
admired another woman and he had been mortgaging
jewellery stolen from her mother to pay for the vehicle
debt. At the end of the session the couple agreed to take
some time especially the wife to rethink the decision to
submit the application for a divorce.

6. FINDINGS

Based on the analyzed data, it was found that the
action was decided based on the determination of the
necessity of dharuriyyat, hajiyyat and tahsiniyyat
levels, after taking into account the need to safeguard
the key aspects in life namely religion, life, mind,
family lineage and wealth so that the decisions taken
would bring wellness holistically in the world and in he
hereafter. Here is the method of determining the levels
of need.

6.1 Determination of Dharuriyyat Requirement
Level

Referring to the observation of Case 1, the researcher
found that the aspect of safeguarding of the mind and
the life of the wife and children as the dharuriyyat level
of need. According to the client, the decision was made
as a result of her husband’s action when he did not
believe her honesty.

Furthermore, the husband as a father to their
children had practised autocratic way of life. This
situation caused the wife and children to face stress and
mental anguish that could cause greater harm to the
mind and soul.Therefore, in order to safeguard her
interests and those of her children, the wife considered
that the decision for a divorce was an action that must
be taken so that the risk could be avoided. Clients also
assumed that divorce will result in a calm, peaceful
state of mind. This can be seen through a client’s
conversation as follows;
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Client: “I feel depressed by the attitude of my husband
who pressured me about the same thing. I didn’t do it.
I'm not cheating. If | want to cheat, I'll do a long time
ago. I can’t stand it. With working problem and
assignment too. Problems and the affairs of the
children again. 1 am worried | cannot think, I cannot
cope anymore. | just want to make a police report. |
was worried, when he pressured me, | become tensed
and | cannot think.” (Source: PK1,;
00:11:20,29/9/2016)

As for the observation of Case 2, it was also
found that the wellness of the mind involved a degree
of the requirement of dharuriyyat. This is because the
way the husband treated the client had caused anxiety
and emotional disturbances that could have a greater
impact on life, mind and dignity of the client.
Therefore, the client decided to get a divorce to avoid
such risks. In this case, the main thing in the
assumption of the client is separation so that the latter
could avoid the abuse.

Counselor: “How serious is your need to
make a decision for a divorce?Do you think
that it is a requirement or is it your emotion
and instinct solely?”

Client: : “Just imagine. How can | stay with
him if my heart is not for him? How can |
become a good wife when | cannot stay with
him? That's why | cannot sleep with him.
How can he treat me well?”

Counselor: “Divorce is something that is
very necessary?”

Client: “Yes. During my life with him, |
never felt happy and calm. I also want to be
happy and calm . It is not that | need to stay
in that problem too. Not like other people.”

Counselor: “How do you feel when you are
in that situation?”

Client: “I feel pressured. Sometimes when |
think, I would suddenly cry. I'm at a loss. I'm
scared that | will become insane alone.
(Source: PK2 23; 00:19:50, (11/10/2016)

In observation of Case 3, the aspects which have a
close relationship with the dharuriyyat category are
religion and heredity. The researcher found that among
the considerations involved is the appreciation of the
children's religious beliefs if the client as the husband
and wife separate. Issues relating to the future and the
personality of the children are the concern of the
husband. He is also concerned about the aspects of
religion and the education of his children which might
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be neglected in the event of the separation. The
husband’s concern can also be ascertained when his
statement raises certain issues over the wife’s
involvement in various problems and religious failure
which will affect the religious aspects of her life. This
is illustrated in the following conversation;

Client: “I think about the kids. Why do you
want to separate children with their
parents? They are growing up. They need
love from their parents. What would happen
to the children if they separated? There is no
love and I'm afraid for my wife. When | am
not around, she would go out without
wearing hijab, smoking. If we separate, what
would happen to her? I don’t want her
looking for me in the hereafter. | want us to
be better, not to turn back into ignorance. |
want all of us to go to heaven. | want my
children to be good children. Both of my
children are males (Source:PK3:00.47;
(27/10/2016)

6.2 Determination of Hajiyyat Requirement Level

Decisions to be implemented are also based on the
determination of hajiyyat requirement level. The matter
that can be identified in this level of need is in the
aspect of mind and wealth preservation. Referring to
the observation made in Case 1, the process of
determining the hajiyyat level can be seen when the
client started studying for her Master's degree at an
IPTA nearby as a way of relinquishing herself from the
pressure of her husband. If the divorce had been
finalised, then the study would no longer be a priority.
This can be seen through her conversation as follows;

Client: “Actually, 1 continued my studies
because | wanted to get out of this
relationship. I don’t need him in my life and
my children’s. I don’t want to be tied with
him, | want to get out of this hell because |
want to go to paradise. Now I'm talking to
him, I'm in hell.” (Source: PK1
19;00:12:(29/9/2016

In the observation of Case 2 , we ascertain the need
to seek income through sewing jobs to cover the daily
expenditure, for one’s additional income and also for
their children. If the husband had been able to provide
enough money, there would be no need for the client to
find income through the sewing business and so on.
This can be seen through the recording of the client’s
conversation as below;
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Client: “Now | sew. The income from
sewing I used to buy daily needs. I don’t
think he's there for me when | really ask.
It’s very tiring. When he bought fish, he
bought just fish. He never asked if the
sugar, salt, turmeric and others things,
whether they are available or not.”
(Source: PK2 23; 00:11:30, (11/10/2016)

Client: “I ask money from him. “Please
send RMS50.00 to buy goods”. He
answered. "no need, no need... The red
scarf can be used... the scarf can be used."
That one | can accept. Because | got the
money from sewing job. If the children
want to eat, | try to save money from
sewing. ”(Source:PK2(23);
00:36:40,(11/10/2016)

Client: “After | divorce, it would be alright
because I can do the sewing job. After this |
will attend a curtain sewing course at
Napoh. I don’t mind earning my income
this way. (Source: PK2 23; 00:37:15,
(11/10/2016)

6.3 Determination of Tahsiniyyat Requirement
Level

The decisions made by the clients had also been
identified in the tahsiniyyat stage of the requirement
category which is an action to improve or refine the key
aspects of life. Based on the observation of Case 1, the
researcher observed that the level of tahsiniyyat
requirements in this client’s case was the extra benefit
that could be gained on the mind aspect such as
happiness for the client’s children if they moved to the
village to live with the client’s family. This can be seen
in his conversation in the following;

Client: “Only my child wants to move.
Because | know my child is afraid to stay
with his father. My first child asked if she
can go to school at Kuching and if possible
move there at once. | think my child can
think. My second child will follow me. They
like the idea because they will be entertained
by my dad, my siblings and my mother
compared to his dad who does not pay
attention. "(Source: PK1 20;
00:14:43(20)29/9/2016

In the observation of Case 2, the aspect of
property could be discerned in the client’s conversation
about his child’s suggestion that they move to a
convenient place to find a job after the latter’s
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completion of the SPM examination. The need to move
had been planned after the divorce with her husband.
This opportunity could be used by clients and their
children to start a new life and gain employment for
them. This could be seen in a recording of the
following conversation;

Client: “Yes. The child will be ok. The child
once told me; “Mum stays with dad, we are
scared to go out. If mum does not stay with
dad, we look for another place, we can do
the right job. After completing SPM, let’s
stay somewhere. She cannot stay here
because she feels pressured with dad’s
attitude. She wants to find a job. Looking for
my own job too". Emm. | see the condition is
better if we parted." (Source: PK2 00:50:15,
(11/10/2016).

In conclusion, based on the data collected from the
observations made on the Counseling sessions of Case
1, 2 and 3, certain levels of dharuriyyat, hajiyyat and
tahsiniyyat requirements could determine the priority in
the process of making a decision.

7. DISCUSSION

From the foregoing Counseling sessions, the
researcher found that different situations required
different levels of dharuriyyat, hajiyyat and tahsiniyyat
requirements in order to achieve wellness holistically.
This is implemented after the client had assessed the
cause and effect of a matter in safeguarding the
religion, life, mind, family lineage and wealth.

Based on the findings, the level of dharuriyyat
requirement is the most important stage compared to
the level of hajiyyat and tahsiniyyat requirements.
Hence, in the Counseling sessions, Counseling
practitioners are required to guide clients to evaluate the
pros and cons when taking any action or making any
decision. It has been stated by Yusuf al-Qardhawi
(2011) that in determining the priority, one should be
guided by the evaluation of maslahah and mafsadah as
contained in figh magasid syariah. In addition,
assessments based on the principles of maslahah and
mafsadah would be a major factor in the DHT
requirement transfer (H. Said Agil, 1998). Hence, in
making any decision or in taking any action one
should take the matter or the issue through the process
of identifying the levels of dharuriyyat, hajiyyat and
tahsiniyyat (DHT) requirements by making the main
aspects of life namely religion, life, mind, family
lineage and property as the benchmark in determining
the logic or the priority of an action or decision. It is
also in line with the concepts submitted by al-Shatibi
about maslahah and mafsadah when taking action. In
Al-Shatibi’s view, maslahah is something done to
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safeguard things in the form of achieving goodness and
to avoid harm (Mahmood Zuhdi, 2012).

Based on what is suggested by the scholars, when a
decision needs to be made, one has to refer to figh
guidelines or rules first in the preference process. In
fact, counsellors or consultants can guide clients to
evaluate priorities based on the fighiyyah methods
which have been debated by many great scholars such
as As-Suyuti (2012), Hassan Saleh (1979) and
Mahmood Zuhdi (2012).

8. CONCLUSION

In summary, to ensure that any action or decision
based on this DHT application can be implemented
effectively, the family members involved in the conflict
must meet in a session to facilitate the process of
transformation. In family and marriage Counseling
sessions, this restructuring activity is carried out when
the family member is in the intuition level. Hence,
activities such as evaluating priorities, assessing the
advantages and disadvantages of the key aspects of life,
transmitting correct information and understanding the
level of dharuriyat, hajiyyat and tahsiniyyat
requirements have been effectively managed with the
guidance from the professional practitioners.
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